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Annual Legal Update 

Presented by Josh Cohen, Robin Thornton, and Matt Maler 

 

About the speakers: 

Josh Cohen  counsels business, technology and real estate 
clients, addressing their sophisticated litigation issues including 
real property, eminent domain and inverse condemnation 
matters.  He represents clients in litigation prevention, mediation, 
arbitration and trial in state and federal courts.  He has a proven 
track record of success in high-stakes trials, arbitrations and 
appeals.   

Robin Thornton chairs the Eminent Domain Practice Group.  
She has represented public and private entities and individuals in 
a variety of contexts, including appellate matters, trials, 
administrative hearings, alternative dispute resolution 
proceedings, private negotiations, and in advisory capacities.  In 
addition to eminent domain, Robin also practices general civil 
litigation, property tax, and real property.  She has been 
recognized for her work by the Super Lawyers rating service, the 
Los Angeles Times, and the San Francisco Business Times.   

Matt Maler a civil litigation and appeals associate who works 
out of the firm’s Fresno office in our business litigation practice 
group. His work focuses on a diversity of matters including 
construction, real estate, and land use disputes. Matt’s passion 
for legal writing and oral argument has also led to a burgeoning 
appellate practice.     
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1. Lemons v. City of Los Angeles  
[UNPUBLISHED] 
(2022) 2022 Cal. App. Unpub. LEXIS 6541; 2022 WL 15190745 
 

Nutshell:  One year moratorium issued as fine for exceeding permit scope did not amount to 
regulatory taking.   

Plaintiffs owned a property recognized as a “contributing element” to a historic preservation 
overlay zone (“HPOZ”) in Los Angeles.  Plaintiffs obtained approvals for specific repair and 
rehabilitation work, but exceeded the permitted scope of work by mostly demolishing the 
dwelling, leaving only a small portion of the first story wood floor and foundation.  The 
Department of Building Safety issued “orders to comply” to stop demolition work on the 
property and, after a public hearing, issued  a moratorium on the issuance of further building 
permits for one year as authorized by the Municipal Code.  Plaintiffs challenged the decision to 
the Board of Building and Safety Commissioners, who upheld the decision.  Thereafter, 
Plaintiffs filed a verified petition for writ of mandate, alleging that the moratorium constituted an 
excessive fine under the 8th Amendment to the US Constitution (re cruel and unusual 
punishment, etc.), and also filed a complaint for inverse condemnation, alleging that the 
moratorium constituted a taking without just compensation.  The Court of Appeal upheld the 
Trial Court’s determinations that the moratorium did not constitute a “fine” subject to the 
prohibitions under the 8th Amendment.  The Court of Appeal also upheld the Trial Court’s MSJ 
determination that the moratorium was not a taking; rather, it constituted a permissible, and non-
compensable, penalty for violating the LA Municipal Code. Plaintiffs were not entitled to have 
the question of liability determined by a jury.   

2. United States v. Cox  
[UNPUBLISHED] 
(2022) 2022 U.S. App. LEXIS 4636; 2022 WL 524363 

 
Nutshell:  Arizona District Court did not err in excluding speculative use and survey evidence.   
 
District Court did not err when it concluded that Defendant’s proposed large-scale commercial 
tourism use for the Groom Mine property was too speculative to be considered when calculating 
just compensation.  Similarly, the District Court did not err in excluding survey evidence where 
Defendant’s failed to offer sufficient evidence that the surveys at issue were designed and 
conducted by qualified to render the surveys reliable.   
 
3. Semon v. Cty. of Colusa  

[UNPUBLISHED] 
(2022) 2022 Cal. App. Unpub. LEXIS 6603; 2022 WL 16546671 

 
Nutshell:  Court of Appeal found triable issues of fact and reversed the Trial Court’s MSJ ruling 
that Plaintiff’s suit to realign roadway was time barred and that the public had a vested right of 
public use in the existing roadway.   
 
In 1917, the County created the Cherry Ranch subdivision, which included Lot 9 and Parcel B.  
Parcel B included a roadway known as “Wisconsin Avenue.”  At some point, someone laid a 
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chip seal to Wisconsin Ave. that encroached on Parcel 9.  Plaintiff purchased Lot 9 in 1992 and 
later discovered the encroaching chip seal, which had not been disclosed on the title report.  The 
prior owner provided claimed details from conversations with the County in the 1960s, wherein 
they stated that there was no public use in the area to justify the cost of laying a chip seal and 
authorized the owner to lay it at his own cost, but pursuant to the County’s specific instructions 
regarding alignment, which instructions the owner followed.  In 1977, development occurred in 
the area creating a public use for the roadway.  In January 1993, Semon contacted the County 
seeking realignment of the roadway.  The public works director responded that it was his 
“desire” to do so when financially feasible, but that there were no current plans for such 
realignment.  Semon thereafter gave permission to use the roadway pending the realignment, 
which permission he reiterated in 1997 to a County supervisor.  Between 1993 and 2008, Semon 
repeatedly contacted the County regarding realignment.  In July 2008, the County informed 
Semon that the County had a prescriptive right to the roadway.  From 2008 through 2017, Semon 
contacted the County twice a year to see if realignment had been added to the budget.  In 2017, 
the County responded that the issue was “dead as of [the] 2008 letter.”  In April 2018, Semon’s 
attorneys contacted the County stating that the County was now trespassing and demanded 
realignment.  County responded to the suit that followed in 2019 alleging that it had a right to 
continued use through an implied dedication as well as a prescriptive easement and that Semon’s 
claims were time-barred.  The Trial Court granted summary judgment, finding that Semon could 
not rely on County’s purported promise to realign the road as a permissive use agreement and 
that such reliance was insufficient to toll the statute of limitations.  The Trial Court also found 
that the County’s expenditure of public funds on visible improvements related to public use in 
the absence of express permission or the taking of steps to enjoin such use had ripened into a 
vested right to continue that use after five years.  The Court of Appeal reversed the MSJ ruling as 
to the claim of trespass finding that consent and the date and by whom the chip seal was laid 
were disputed material facts that impacted the date from which the statute of limitations would 
run, which disputed facts also precluded a finding of a prescriptive easement under Civil Code 
section 1007.  The Court of Appeal also reversed the MSJ ruling under Civil Code 1009, finding 
that a dispute of material fact existed as to whether the County had expended public funds on the 
roadway to create a prescriptive right.   

 
4. City of Fontana v. United States Bank, N.A.  

(2022) 2022 Cal. App. Unpub. LEXIS 2127 

Nutshell: Trial Court did not err in ordering sale and distribution of proceeds and subordination 
of bank’s loan did not amount to unconstitutional taking.   
 
The Trial Court ordered sale and distribution of proceeds related to a house with a myriad of 
problems that owners had failed to repair or abate.  The distribution order established a lien of 
first priority to the Court-appointed receiver toward rehabilitation costs and to the City for its 
fees.  Bank appealed the orders claiming that the Court had no authority to subordinate its loan 
and that doing so amounted to an unconstitutional taking.  The Court of Appeal affirmed the 
Trial Court’s orders.  The Court of Appeal found the distribution consistent with authority 
provided in cited sections of the Health and Safety Code regarding distribution of proceeds.  It 
also noted, under California law, that damages inflicted in the proper exercise of a state’s police 
power, such as are necessary, for example, to protect the order, safety, health, morals, and 
general welfare of society, are not compensable.  Here, since the Bank’s lien was subordinated to 
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abate a public nuisance, the subordination was not an unconstitutional taking.  Similarly, under 
federal law, no taking occurred because the exercise of authority was to enjoin a nuisance-like 
activity.  The Court distinguished the bank’s citations to eminent domain authorities for non-
nuisance properties.   
 
5. Barber v. Southern California Edison Co. 

(2022) 80 Cal. App. 5th 227 

Nutshell: MSJ properly granted where homeowners could not establish that stray voltage from 
electrical substation caused them to experience shocks at their home. 
 
Property owners appealed Trial Court’s MSJ ruling in favor of electrical company on emotional 
distress and other claims (including one for inverse condemnation) that electricity from 
substation caused them to experience shocks at various locations on their property.  On appeal, 
the homeowners claimed that the Trial Court (1) improperly excluded evidence that would have 
created a triable issue as to causation, (2) applied the wrong legal standard for causation by 
analogizing the case to a toxic tort suit; and (3) erred in concluding the doctrine of res ipsa 
loquitor did not establish causation.  The Court of Appeal did not address the exclusion of 
evidence claim; instead, concluding that, even considering the excluded evidence, the Trial 
Court’s ruling was correct under the appropriate legal framework and the Trial Court correctly 
rejected the res ipsa loquitor as a means of establishing causation.  The Court of Appeal 
specifically noted SCE’s evidence that the conditions required to experience stray voltage shocks 
did not exist at the home and also cited the absence of evidence from the homeowners to 
contradict or discredit SCE’s evidence on these points or to show that SCE’s electricity caused 
the shocks.  The Court further noted that the elements of res ipsa loquitor (i.e., (1) the accident 
or injury must be of the sort that does not occur in the absence of someone’s negligence; (2) it 
must be caused by an agency or instrumentality within the defendant’s exclusive control; and (3) 
it must not have been due to any voluntary action or contribution on plaintiff’s party) could not 
be established where the types of shocks complained of could have nonnegligent sources outside 
of SCE’s control (e.g., static electricity, EMFs, faulty wiring, or malfunctioning appliances).  
Even if those elements did exist; however, the doctrine disappears where the defendant, as here, 
produces evidence sufficient to show that any negligence of the defendant was not a proximate 
cause of plaintiff’s injury.   

 
6. Gearing v. City of Half Moon Bay 

(2022 9th Cir.) 54 F.4th 1144 

Nutshell: No error in District Court’s granting City’s Pullman abstention motion to allow State 
Court eminent domain action to proceed ahead of federal takings claim.   
 
Owners own six undeveloped parcels in the West of Railroad area of the City of Half Moon Bay.  
The City’s land use plan zones the area for public recreation and severely restricts housing 
development.  The Owners submitted a letter, which they contend was an application, citing 
Senate Bill 330 (enacted in 2019 to increase the stock of affordable housing and prohibiting local 
agencies from rejecting affordable housing proposals unless the agency makes a specific written 
finding that the project would adversely affect health and safety), to compel the City to approve 
their development proposal.  The City rejected Owners’ proposal and Owners brought a federal 
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regulatory takings and related claims.  The City then initiated eminent domain proceedings in 
state court to acquire the properties.  The District Court granted the City’s motion to abstain in 
the federal action pursuant to Railroad Commission of Texas v Pullman Co. (1941) 312 U.S. 496, 
pending resolution of the eminent domain action.  Owners appealed, arguing (1) that Knick v. 
Township of Scott (2019) 139 S. Ct. 2162 and Pakdel v. City and County of San Francisco 
(2021) 141 S. Ct. 2226, which rejected state forum exhaustion requirements for takings claims, 
preclude Pullman abstention in this case because abstention would force them to litigate their 
federal claims in state court, and (2) alternatively, that the requirements for Pullman abstention 
are not met.  The Court of Appeal rejected these claims and affirmed the District Court’s ruling.     
 
Pullman abstention allows a federal court to refrain from deciding sensitive federal constitutional 
questions when state law issues may moot or narrow the constitutional questions.  The Court 
noted that, contrary to the circumstances of Knick and Pakdel, which address the ripeness of a 
claim for pursuit in federal court, abstention allows courts to stay claims that have already 
accrued.  “Abstention doctrines do not create a condition precedent to litigation; rather they serve 
federalism by allowing a state court to decide state-law issues in the first instance.” Id. at p. 
1149.   
 
The Court found the issues pending in the state and federal courts to be distinct, rejecting 
Owners’ theory that, if the rejection of the development proposal were a taking, that the 
properties would be more valuable, noting that even if the regulatory taking issue could be 
analyzed as part of the fair market value calculation in the eminent domain action, it need not be 
and that Owners had properly reserved the claim under England v. Louisiana State Board of 
Medical Examiners.  
 
7. 640 Tenth, LP v. Newsome 

(2022) 78 Cal. App. 5th 840 

Nutshell: Governor’s stay-at-home Covid order was not regulatory taking of restaurant and gym 
owner’s properties. 

Restaurant and gym owners brought putative class action asserting governor’s stay-at-home 
order was a regulatory taking in violation of Fifth Amendment.  Trial Court dismissed and Court 
of Appeal affirmed finding that stay-at-home order was neither a physical taking of plaintiffs’ 
properties nor a regulatory taking.  Court’s applied the Penn Central factors Penn Central 
Transportation v. City of New York (1978) 438 U.S. 104: (A) Economic Impact of Regulation; 
(B) Interference with Landowner’s Reasonable Investment-Backed Expectation and (C) 
Character of Government Action and found no regulatory taking.  Court cited Ninth Circuit 
precedent that diminution of value needed to approach 90% diminution and stay-at-home order 
“promoting public good” “rarely constitutes a taking.”   

Plaintiffs also asserted that stay-at-home order violated the Administrative Procedure Act which 
requires publication, public comment period and review of new regulations.  Courts dismissed 
claim finding governor exercised police powers under Emergency Act which is not subject to 
Administrative Procedure Act.   
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8. Peters v. City of Beaumont  
UNPUBLISHED] 
2022 WL 763884 

 
Nutshell: Mobile home park operator lacks property interest in operating permit or right to 
utility payments so city interference with same not taking or inverse condemnation. 

 
Mobile home operator collected utility payments from tenant but failed to pay water bills 
resulting in suspension of service.  City passed emergency resolution requiring tenants to pay 
utilities to city which in turn paid water company.  City refused to issue operating permit to 
Peters.  Peters sued alleging city’s actions were regulatory taking and inverse condemnation.    

Trial court dismissed Peters’ claims and Court of Appeal affirmed finding that Peters had no 
protectable property right to water payments and city had immunity under Government Code 
§8655.  The Courts further found that Peters lacked a property interest in the operating permit.   
 
 
9. Sheetz v. County of El Dorado 

(2022) 84 Cal. App. 5th 394 
 

Nutshell: Traffic Impact Mitigation Fee is not unconstitutional condition where there is nexus 
between condition and social benefit and condition not subject to “heightened scrutiny” test 
unless fee is property specific and not based on general applicable guidelines 

Sheetz challenged $23,000 fee imposed to build single family residence as unconstitutional 
condition (government conditioning approval on unfair condition).  Trial court dismissed claims 
and Court of Appeal affirmed.  Court distinguished claims from U.S. Supreme Court cases 
finding unconstitutional conditions  
 
Nollan-California Coastal Commission conditioned building permit on landowner granting 
public access easement; 
 
Dolan- City conditioned development approval on disproportionate dedication for flood control 
and traffic improvements,   
 
Koontz-Water district conditioned development approval on vast disproportionate conservation 
easement and wetlands improvements. 
 
Court rejected Sheetz assertion that fee was subject to “heightened scrutiny” test rather than 
“rough proportionality” test because fee was not imposed on ad hoc basis but rather under 
published schedule weighing type, size and location of development.   
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10. Filler v. Internal Revenue Service 

UNPUBLISHED] 
(9th Circuit 2022) WL 2713235 

 
Nutshell: Patent infringement is not a Fifth Amendment taking 

Filler owned various medical device patents and had brought numerous unsuccessful 
infringement actions against private entities as well as California government agencies.  Filler 
claimed damages from these unproven infringement actions as nearly $2 million in operating 
losses on his taxes.  The IRS and the tax court rejected those losses and assessed penalties and 
Filler appealed, claiming the patent infringement constituted a Fifth Amendment taking and 
inverse condemnation.   
 
The Ninth Circuit rejected his appeal, finding that “casualty loss” under IRS regulations includes 
only “p[physical damage or loss to physical property, and the Supreme Court has long held that 
patent infringement does not constitute a Fifth Amendment taking.”   
 
11. Ballinger v. City of Oakland 

(9th Circuit 2022) 24 F.4th 1287 
 

Nutshell: Rent control ordinance requiring landlords to pay tenants relocation fee was not an 
unlawful physical taking or exaction 

Ballingers, landlords of residential property, were a military couple who relocated back to Bay 
Area after east coast postings ended.  Oakland ordinance required Ballingers to pay tenants more 
than $6,000 relocation fee, based on rental size, moving costs, duration of lease and tenants’ 
financial status.  Ballingers paid under protest and then sued city alleging unconstitutional 
physical taking of their money and exaction.   
 
District Court dismissed Ballinger’s lawsuit and Ninth Circuit affirmed finding ordinance was 
not a taking but rather regulated “the relationship between landlord and tenant.”  While 
government taking of money can be the subject of taking, the taking must be the seizure “of 
money from a specific fund” like a lawyer’s trust account or a pension fund.  Here the Oakland 
ordinance imposed “a general obligation to pay money and does not identify a specific fund of 
money….”  Court also found no exaction/unconstitutional condition because “the Ordinance 
does not conditionally grant or regulate the grant of a governmental benefit, such as a permit, and 
therefore does not fall under the unconstitutional-conditions umbrella.”   
 
12. Today’s IV, Inc. v. Los Angeles County Metropolitan Transportation Authority et al., 

2015 WL 6746559 (4th Dist. 2015). 

 
Nutshell:  Hotel had not alleged facts sufficient to establish inverse claim for interference with 
hotel operations related to construction of underground subway line.   
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In this case about whether the plaintiff properly pled a claim for inverse condemnation, Today’s 
IV sued the LA County Metro Transportation Authority and Regional Connector Constructors 
(RCC) for unreasonable construction of an underground subway line in downtown Los Angeles 
that affected the Westin Bonaventure Hotel and Suites, owned by Today’s IV. Plaintiff alleged 
nuisance and inverse condemnation due to (1) defendant’s use of the cut-and-cover construction 
method instead of the tunnel boring method; (2) construction work during nights and weekends, 
which allegedly harmed the Bonaventure’s business; (3) violation of noise limits; and (4) 
interference with street access to the Bonaventure. Additionally, Plaintiff alleged lost contracts, 
including a $3.3 million airline contract, and loss of business. The Court of Appeals affirmed the 
trial court’s decision to strike and dismiss certain portions of the complaint without leave to 
amend on the grounds that the plaintiff failed to state claims for inverse condemnation based on 
two intangible intrusions: (1) impairment of access and (2) excessive noise and dust.  
 
Plaintiff needed to plead more than that the impairment of access resulted in “unreasonably 
complex and sometimes irrational detours . . . [that] made it difficult for hotel guests and event 
invitees to reach” the hotel. Rather, it needed to plead facts regarding to the level of difficulty, 
the length of time by which a delay was caused, when the detours or delays happened, and how 
often they occurred. Additionally, the pleadings failed to establish that the burden on the 
property was “direct, substantial, and peculiar” to the property itself such that the burden was 
“not far removed” from a direct physical intrusion. Additionally, the court reaffirmed that “street 
alterations which cause significantly increased traffic or which reduce but do not eliminate 
access to a property do not give rise to a compensable taking.” Plaintiff also needed to plead 
facts showing that the intrusion suffered by the hotel was “unique, special or peculiar.” The court 
rejected the argument that the noise disproportionately impacted the hotel because it had a “high 
density of sleepers.” The court concluded that merely rendering private property less desirable 
for certain purposes, or infringing upon the owner’s personal pleasure or enjoyment, is 
insufficient to allege the required damage.  
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